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THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, 

ATHATSINGIMARI, DHUBRI. 

 

MISC. CASE NO. 191 OF 2017 

U/S 125 Cr.P.C 

 

                 SONALI BEGUM 

 ……. Petitioner 

 -VS- 

 

ASHIDUL HOQUE 

……. Opposite Party 

 

 

 

PRESENT         :  SRI ABHIJIT SAIKIA,  

JUDICIAL MAGISTRATE FIRST CLASS,HATSINGIMARI, DHUBRI. 

FOR THE PETITIONER       : MD. ABUL KASHEM SK., LEARNED ADVOCATE. 

FOR THE OPPOSITE PARTY: MD. A. HUSSAIN,LEARNED ADVOCATE. 

 

EVIDENCE RECORDED ON:05.06.2018, 03.07.2018, 18.01.2019, 23.05.2019,  

                              02.07.2019. 

ARGUMENT HEARD ON     :  16.12.2019, 06.01.2020. 

JUDGMENTDELIVERED ON:  06.01.2020. 

 

 

JUDGMENT/FINAL ORDER 

 

1. This instant petition for maintenance has been filed by Mrs. Sonali 

Begum(hereinafter referred to as the petitioner) under section 125 of the 

Code of Criminal Procedure,1973, thereby demanding a monthly maintenance 

amount of Rupees 5000/- (Five Thousand) only for her from her husband Mr. 

AshidulHoque (hereinafter referred to as the opposite party). 
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2. In her petition, the petitioner had stated that she is the legally married wife of 

the opposite party (O.P.) and their marriage was solemnized on 21.02.2017 by 

executing a RegisteredKabinNama, as per Muslim Shariat and customs. After 

about 1 (One) month of marriage, the O.P., under instigation of his family 

members, started to torture the petitioner physically and mentally, by 

demanding dowry of Rupees 50000/- (Fifty Thousand) only. However, the 

petitioner withstood all the torture and continued to lead her conjugal life with 

the O.P., with expectations of a better future. The O.P. increased the torture 

upon the petitioner by again demanding the aforesaid amount. He asked the 

petitioner to bring the amount from her parental house. When the petitioner 

refused to comply, she was beaten up mercilessly by the O.P. About 4 (Four) 

months prior to this petition, the petitioner was driven out from her 

matrimonial house by the O.P. Finding no other alternative, the petitioner took 

shelter at her parental house. After a week of her ouster, the petitioner and 

her father had gone to the house of the O.P. However, the O.P. did not allow 

them to enter his house and threatened not to accept the petitioner until and 

unless his demands were fulfilled.After driving out the petitioner from the 

matrimonial house, the O.P. neither visited the petitioner nor provided any 

maintenance to her.The petitioner has no source of income to maintain 

herself. The O.P. is a healthy person. He is a Mason having 6-7 Bighas of 

landed properties. Hehas been earning at least Rupees 30000/- to Rupees 

35000/- per month from all sources. The O.P. has sufficient capacity and 

means to provide separate maintenance to the petitioner. Hence, the 

petitioner prays that the opposite party may be ordered to pay the aforesaid 

monthly maintenance to her, from the date of filing of the proceedings. 

 

3. The opposite party duly received notice issued from this court and in due 

passage of time filed his written statement against the petition of the 

petitioner. In his written statement, he had denied the maintainability of 

thepetition in its present form. He added thatthe petition does not fulfill the 

ingredients of Section 125 of the Code and that there is no cause of action for 

the petition. He denied the veracity of the averments in the petition. He 

asserted that about a year ago, the father of the petitioner and some other 

persons from Paglatola village apprehended him and took him to the house of 

the petitioner. There, the said persons took the thumb impressions of the O.P. 
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on some papers, which were subsequently converted into a KabinNama. At 

the time of the incident, the O.P. was a minor. His date of birth is 10.09.2001. 

The father of the O.P. had filed a Complaint vide C.R. Case No. 491/2017 

under Sections 5/6 of the Child Marriage Restraint Act against the father of 

the petitioner. The said case is pending in court for disposal. No marriage was 

solemnized between the petitioner and the O.P. and the O.P. had never 

demanded any Dowry from the petitioner. The question of demand of money 

by the O.P. is completely false. The petitioner never visited the house of the 

O.P. The O.P. is a minor and he has no source of income of his own. He is 

dependent upon his father. The petitioner is not the legally married wife of the 

O.P. and hence she is not entitled to any maintenance from him. Therefore, 

the O.P. had prayed for the dismissal of the petition.  

 

4. To prove her case, the petitioner adduced the evidence of altogether 3 

(Three) witnesses, including her own. She also exhibited certain document to 

substantiate her pleas. The opposite party on his part adduced the evidence of 

3 (Three) witnesses,including that of his own. I have gone through the case 

record and heard the learned counsels for the two parties in their respective 

arguments.  

 
POINTS FOR DETERMINATION: 

 

(i) Whether the petitioner is the legally married wife of the opposite 

party? 

 

(ii) Whether the opposite party, having sufficient means, has refused 

or neglected to maintain the petitioner? 

 

(iii) Whether the petitioner is unable to maintain herself? 

 
(iv) Whether the petitioner is entitled to maintenance from the opposite 

party? If yes, then at what rate is she entitled? 
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DISCUSSION, DECISIONS AND REASONS THEREOF: 

 

5. PW1 Mrs. Sonali Begumis the petitioner in this case. She has deposed in her 

evidence that the O.P. is her husband and she had got married to the O.P. 

about a year ago. After marriage, she lived peacefully with the O.P. for about 

4 (Four) months in his house. Thereafter, the O.P. demanded Rupees 50000/- 

(Fifty Thousand) only from her and tortured her brutally and ousted her from 

his house, when she was unable to pay the same. After a week, when she 

returned to the house of the O.P., she was not allowed to enter. She had also 

lodged a criminal case against the O.P. alleging torture. She has no income. 

The O.P. is a Mason and earns about Rupees 600/- to 700/- per day of work. 

The O.P. has about 7 (Seven) Bighas of landed properties. He has a monthly 

income of Rupees 30000/- (Thirty Thousand) only. He is an able bodied 

person. Exhibit 1 is the KabinNama. In her cross examination, she stated that 

she had studied till the 7th Standard. She can write her name and read as well. 

She cannot read English properly. She had not put her signature in the Exhibit 

1. She had put her thumb impressions there. The Para Nos. 13 and 14 of the 

Exhibit 1 were corrected by the Kazi but there are no initials of the Kazi 

therein. She denied the suggestion that she was not married to the O.P. 

Father of the O.P. had filed a case against her father in the court alleging child 

marriage. She denied the suggestion that the O.P. is a minor and his date of 

birth is 08.09.2001. She denied the suggestion that both her and the O.P. 

were minors and that the O.P. was kidnapped and married to her forcefully. 

She further denied the suggestion that the O.P. had never demanded Dowry 

from her parents. She denied the suggestion that she had deposed falsely. 

 

6. PW 2 Mr. SoneharBadshais the father of the petitioner. He fully corroborated 

the testimony of the petitioner/PW 1. In his cross examination, he denied the 

suggestion that he had forcefully compelled the O.P. to marry the petitioner. 

He was unaware whether the father of the O.P. had lodged a criminal case 

against him or not. He denied suggestions pertaining to the occupation and 

the earnings of the O.P.He could not state the details of lands of the O.P. He 

denied the suggestion that he had not gone to the house of the O.P. to settle 

the matter amicably. He denied the suggestions that the parties had never 

entered into marriage and that he had deposed falsely. 
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7. PW 3 Mr. Mosaraf Hussain, a Government registered Kazi, had brought certain 

original documents before the court. Exhibit 1 was found to be similar to the 

original documentproduced by him. Exhibit 1(1) is his signature. Exhibit 1 is a 

registered KabinNama issued from his office. In his cross examination, he 

stated that the copy of KabinNama is pasted in his register. Whenever any 

marriage is recorded outside the office, the up to date procedure is followed. 

The signatures of bride, groom and witnesses were not obtained by him 

personally. The name of the person who obtained those signatures is not 

mentioned in the Exhibit 1. He had not produced the application for the 

registration of marriage. The original pages of the register are not paginated 

but the KabinNama has been duly paginated.  The whitener used in serial Nos. 

13 and 14 were to correct some entries. He denied the suggestion that the 

Exhibit 1 is not similar to the documents produced by him in court. 

 

8. DW 1 Mr. AshidulHoqueis the opposite party himself. He deposed in his 

evidence thathe was not familiar with the petitioner earlier. Around 2 (Two) 

years ago, he was coming back from the Sonapur market when the 

petitioner’s father caught hold of him on the road. The petitioner’s father and 

others forcefully took his signatures on blank papers and told him that he has 

been married. Later, his father and certain other villagers went to the house 

of the petitioner. The petitioner’s family had threatened them with dire 

consequences. His father had lodged a FIR regarding the incident. As per that 

FIR, he was a minor at the time of the incident. He had not married the 

petitioner. He had no conjugal life with the petitioner. He does not work 

anywhere and has no income. He is dependent on his father. In his cross 

examination, he deposed that on the day of the incident, he, Ashraful, 

Munnaf, Akhtar were shopping in the Sonapur market. When he had returned 

from the market, it was around 04:30 PM. He does not know the contents of 

his written statement and his signatures were taken forcefully therein. He 

denied the suggestions that the petitioner’s father had not restrained him and 

had not taken his signatures forcefully. He denied the suggestion that he had 

omitted to state in his written statement that his father and other villagers had 

gone to the house of the petitioner where they were threatened. His father 

had lodged the FIR at Singimari. He was present during the lodging of the 



[6] 
 

FIR. He denied the suggestion that they had not filed any case against the 

petitioner’s father. He has not submitted any document in court regarding his 

age. He has filed a case for cancellation of his marriage but he has not 

submitted any case related document in this case. He denied the suggestion 

that his age is around 23-24 years. He denied the suggestion that he had 

married the petitioner by registered KabinNama and thereafter took her home 

to start conjugal life. He further denied the suggestion that he had demanded 

Dowry from the petitioner, tortured her and then drove her out of the house. 

He denied the suggestion that he is a Mason and has 7-8 Bighas of land. He 

denied the suggestion that he was an adult during the time of his marriage 

and had married the petitioner wilfully.   

 
9. DW 2 Mr. Sopiar Rahman was familiar with the opposite party but not with the 

petitioner of the case.He fully corroborated the deposition of the O.P./DW 1. 

He had heard about the incident.He added that the parties never had any 

conjugal life together. In his cross examination, he deposed that the O.P. is 

his nephew from village relations. He is not educated. The O.P. was abducted 

at around 2-3 PM. He did not remember the date when he had gone to the 

petitioner’s house. He denied the suggestion that his claims of abduction and 

forceful marriage are all false. He further denied suggestions pertaining to the 

KabinNama executed by the parties, the dowry demand, the torture upon the 

petitioner and her ouster from her matrimonial home. He was unaware 

whether the O.P. is facing any prosecution under Section 498-A of the Indian 

Penal Code. He denied the suggestion that the parties had a conjugal life 

together. He denied suggestions pertaining to the income and occupation of 

the O.P. He also denied the suggestion that he had deposed falsely for the 

sake of the O.P. 

 

10. DW 3 Mr. Abdul Siddique is the father of the opposite party. He stated that 

the O.P. is presently 17 (Seventeen) years old. Exhibit A is the Birth Certificate 

of the O.P. (P.I.O.). The petitioner’s father had forcefully taken away his son 

and detained him about 2 (Two) years ago. As he came to know that, he, 

Anowar, Sopiar, Abu Bakkar, Sahidur and others had gone to the house of the 

petitioner. The father of the petitioner told him that the O.P. has been married 

to his daughter. He immediately went to the police station to lodge a FIR but 
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they did not register the same. He then filed a complaint before the court. His 

son is unemployed and has no proof of his identity. His son looks after his two 

Cows and does household chores. His son is dependent upon his earnings. 

There was never any marriage between the parties and the petitioner had 

never come to his house. In his cross examination, he deposed that the O.P. 

was born in his house. At the time of birth of the O.P., no ‘MatriSuraksha’ Card 

was made by the O.P.’s mother. He did not remember the date when he had 

received the Birth Certificate of the O.P. He denied the suggestion that the 

Exhibit A is fake. He further denied the suggestion that he has prepared this 

document. The name of the O.P. and his date of Birth appears in the Ration 

Card of his family but he has not submitted that document in court. He did not 

remember the date when he had sent his son to the market from where he 

was detained. He denied the suggestion that the O.P. was not abducted 

forcefully. He did not remember the date when he had approached the police 

station. He has not submitted any document in court regarding the alleged 

FIR. He denied the suggestion that the O.P. was not a minor at the time of 

the marriage. He denied the suggestion that the O.P. had married the 

petitioner and they had a conjugal life in his house. He further denied the 

suggestion that the O.P demanded Dowry from the petitioner, assaulted her 

and drove her out of the house. They have not filed any case for cancellation 

of marriage. He denied the suggestions pertaining to the income and 

occupation of the O.P. He denied the suggestion that he had deposed falsely.   

 
11. The petitioner has claimed that she is the legally married wife of the O.P. as 

their marriage was solemnized through a registered KabinNama.Thereafter, 

the two parties had consummated the marriage as they had a conjugal life 

together for about 4 (Four) months. In contrast, the O.P. had claimed in his 

written statement that he was abducted by the father of the petitioner, who 

took his signatures on blank papers and declared that his marriage has been 

completed with the petitioner. He never had any conjugal life with the 

petitioner. He was a minor at the time of the marriage as he had not 

completed 18 (Eighteen) years of age. 

 
12. In order to prove her marriage, the petitioner exhibited the original registered 

KabinNama of marriage as Exhibit 1. It bears the signatures and the thumb 
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impressions of the parties. It further bears the signatures of the witnesses of 

marriage and all the necessary particulars have been mentioned in the 

prescribed columns. Also, the petitioner produced the government registered 

Kazi (PW 3) who had registered the marriage in between the parties. The 

corrections in Serial Nos. 13 and 14, as highlighted by the O.P. side, pertain to 

the address of the venue of marriage. It does not have a bearing on the facts 

of this case and does not raise any suspicions regarding the execution or the 

registration of the document.By exhibiting the original KabinNama and by 

proving it through the evidence of the Government Kazi/Registrar of 

Marriages, the petitioner had established the fact that the KabinNama was 

validly executed in between the parties. This implies that the parties had 

lawfully entered into a contract of marriage.  

 
13. The petitioner had further vouched for the fact that she had a conjugal life 

with the O.P. for a few months. Her deposition in this regard is duly supported 

by the evidence of the PW 2. The O.P. side was not able to raise doubts about 

the authenticity of their versions through their cross examinations.  

 
14. The claim of the O.P. has been that he was a minor at the time of marriage 

and that he was abducted and thereafter compelled to sign certain papers, 

which were converted into a KabinNama. The most pertinent claim of the O.P. 

is of minority that is he had not attained the age of 18 (Eighteen) years when 

he was married to the petitioner. In this regard, it is pertinent to first consider 

the aspect of marriage under Mohammedan Law. Marriage amongst 

Mohammedans is not a sacrament but purely a civil contract. In order to 

constitute a valid marriage between Mohammedans, there must firstly be a 

proposal by one party and the acceptance by the other. The offer and 

acceptance can be in oral or in writing but must be made in one meeting and 

in front of atleast 2 (Two) male witnesses. Where the words of offer and 

acceptance are laid down in a written document, such document is called 

KabinNama. Hence, the KabinNama is an important documentary evidence of 

marriage. As stated earlier, the petitioner in this case has been able to prove 

the due execution and registration of the concerned KabinNama. Secondly, 

the parties to this civil contract must be competent to contract i.e. they must 

be of sound mind and must have attained the age of Puberty. Puberty would 
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mean the age a person becomes capable of performing sexual intercourse and 

of procreating children. Muslim marriages have been left touched by the 

provisions of the Indian Majority Act, 1875. However, in case the male has not 

attained the age of 21 (Twenty One) years and the girl has not attained the 

age of 18 (Eighteen) years, the provisions of Child Marriage Restraint Act, 

1929 would apply and the persons who arranged such a marriage may be 

prosecuted under the said enactment. It must be stated here that such 

marriage is not legally void as the guardians of the parties have been 

empowered by Islam to enter into the contract on behalf of their respective 

children. Thirdly, there should not be any legal disabilities to the marriage like 

Consanguinity, Affinity or Fosterage etc. In conclusion, it can be held that 

Islamic Law does not prescribe the age limit of the parties to be of above 18 

(Eighteen) years provided the parties have attained the age of puberty. Even 

if the claims of the O.P. in this case are held to be true, it is clear that he had 

attained the age of Puberty at the time of the marriage. Therefore, the 

marriage would still be valid under Islamic Law. As for the applicability of 

theChild Marriage Restraint Act, 1929, the same can be pleaded by the person 

who alleges child marriage, through a separate proceeding. 

 
15. The O.P. tried to prove his claim by his own evidence and that of the DW 2 

and DW 3. What is most striking here is that the O.P. merely stated in his 

deposition that he was restrained by the father of the petitioner, who took his 

signatures forcefully. There is no whiff of any forceful abduction in his 

deposition. Therefore, in effect, he nullifies his own claim of abduction as has 

been narrated in his written statement. Further, he asserted that he had filed 

a suit for cancellation of marriage with the petitioner, a fact clearly denied by 

the DW 3. If we analyze the evidence of the DW 2 and DW 3, it becomes clear 

that they had not seen the O.P. being abducted with their own eyes. It is 

unclear as to how they came to that knowledge. They had merely asserted 

that they went to the house of the petitioner’s father and saw the O.P. there. 

What is peculiar here is that the DWs make no mention as to why they made 

no efforts to take back the O.P. with them if he was forcefully confined in that 

house. The O.P. had claimed that his father had lodged an FIR with regard to 

his alleged abduction and forceful marriage. However, there are no documents 

on record to substantiate such a fact. The fact that such an alleged serious 



[10] 
 

incident would elicit no response from the police authorities is suspicious and 

raises severe doubts about the authenticity of the purported incident. 

Furthermore, the O.P. had completely failed to produce any document 

pertaining to the alleged Complaint filed by his father under the Child Marriage 

Restraint Act. His claim that he had signed on blank papers does not cover the 

question as to how his signature landed on the Exhibit 1, which is a printed 

form to be filled by Kazi. Overall, the O.P. was unable to establish his 

outlandish claim that his marriage was actually forced and that he had never 

consummated the marriage with the petitioner. The Exhibit A is the Birth 

Certificate of the O.P. However, unlike the petitioner, the O.P. made no efforts 

to prove the authenticity of this document by examining any official witness. 

This is not a criminal prosecution matter where a mere birth certificate would 

constitute a valid ground to consider a plea of juvenility. As such, I am not 

inclined to negate a lawful claim of maintenance by a destitute woman on a 

mere unverified document.  

 

16. The fact as to whether the parties had a conjugal life together or not is to be 

ascertained from the surrounding circumstances. The petitioner and her 

supporting witness i.e. the PW 2 have all supported the fact that the parties 

had a conjugal life together as husband and wife, albeit for a very short period 

of time. The O.P. was unable to erode their credibility or believability through 

cross examination. This would indicate a favorable assumption towards the 

fact of marriage and co-habitation, as claimed by the petitioner. Overall, the 

probabilities are in favor of the petitioner as regards the validity of her 

marriage to the O.P. 

 
17. In Dwarika Prasad Satpathy Versus BidyutPrava Dixit [AIR 1999 SC 

3348], It was held by the Honourable Supreme Court that: 

"Hence, the question is whether the marriage between the appellant and 

respondent No. 1 was valid or invalid? In our view, validity of the marriage for 

the purpose of summary proceeding under Section 125 Cr. P.C., is to be 

determined on the basis of the evidence brought on record by the parties. The 

standard of proof of marriage in such proceeding is not as strict as is required 

in a trial of offence under Section 494 of the IPC. If the claimant in 

proceedings under Section 125 of the Code succeeds in showing that she and 
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the respondent have lived together as husband and wife, the Court can 

presume that they are legally wedded spouses, and in such a situation, the 

party who denies the marital status can rebut the presumption.”  

 

18. In SavitabenSomabhaiBhatiya Vs. State of Gujarat and 

Others[(2005)3 SCC 636], the Honorable Supreme Court reiterated the 

same legal position again by holding that the standard of proof of marriage in 

such a proceeding is not as strict as is required in a trial of offence under 

section 494 of the code. Overall, in the light of the above discussion, the Point 

for determination No. 1 is decided in the affirmative and in favor of the 

petitioner. 

 

19. The prime reason for the conflict between the parties is the alleged demand 

for dowry money and the consequent harassment of the petitioner, which had 

led to the eventual ouster of the petitioner from her matrimonial home. The 

two witnesses of the petitioner have vouched for these facts. The opposite 

party had only managed to give suggestions denying the same. That however, 

has not been able to shake the credibility of these witnesses. The opposite 

party has denied these allegations but failed to give any credible evidence to 

contradict/rebut those allegations. The fact that the petitioner is forced to stay 

away from her matrimonial house adds credence to her claims.Considering all, 

I find that there are sufficient grounds to believe that the petitioner had 

received harsh treatment at the hands of the opposite party which prompted 

her eventual ousterfrom the matrimonial house. 

 

20. The income and status of the opposite party as alleged by the petitioner had 

met stout denial from the opposite party, who claimed in his written statement 

that heis dependent upon his father. There are no documentary evidence with 

effect to the occupation or the landed properties in the name of the opposite 

party. Therefore, the petitioner has not been able to prove her claim of the 

income of the opposite party. The petitioner on her part has claimed that she 

does not have any independent source of income of her own. The fact that 

she is living in her parental home with complete dependency on her parental 

family,without any financial aid from the opposite party necessitates her claim 

for maintenance. The admission by the opposite party that he is an able 
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bodied man with working hands further obligates him to provide for the 

petitioner.  

 

21. The Honorable Supreme Court has dictated in the illustrious case of 

BimalaKumariVsVeruswami[(1991) 2 SCC 375] that section 125 of the 

Code of Criminal Procedure is meant to achieve a social purpose. Its object is 

to save the dependent from destitution and vagrancy. Keeping in mind that 

end of the relevant provision of law and the material evidence on record, it is 

held that the petitioneris in fact entitled to get maintenance from the opposite 

party.Therefore in consideration of all the facts at hand, this court feels 

obliged to accept the view that as a legally married husband, the opposite 

party has failed to fulfill his obligations towards the petitioner. Accordingly, the 

remaining points for determinations are decided in the affirmative and in favor 

of the petitioner. 

 

22. As stated earlier, it is difficult for this court to come to a definite conclusion as 

regards the income of the opposite party through the aid of the available 

evidence.However,keeping in view the estimated income of the opposite party 

as he is an able bodied youth, depicted social status/standard of the parties 

concerned and also considering the present cost of living indices, I am of the 

considered view that an amount of Rupees 1,000/- (One Thousand)per month 

towards the petitioner would be reasonable for the petitioner to maintain 

herself. A further cost of Rupees 1000/- (One Thousand)only should be paid 

to the petitioner as the cost of proceeding. 

 

ORDER  

 

23. In view of the foregoing discussion and decision, it is directed that the 

opposite party should pay an amount of Rupees 1000/- (One Thousand) only 

per month for the maintenance of the petitioner. Further, the opposite party is 

directed to pay an amount of Rupees 1,000/- (One Thousand) only as the cost 

of this proceeding to the petitioner. 
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Given under my hand and the seal of this court on this the 06th day of January, 

2020 at Hatsingimari, Dhubri. 

 

 

 

 

ABHIJIT SAIKIA, 

JUDICIAL MAGISTRATE  

FIRST CLASS, HATSINGIMARI, DHUBRI. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Typed by me: AbhijitSaikia, JMFC, Hatsingimari, Dhubri. 
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APPENDIX 

 

LIST OF WITNESSES FOR THE PETITIONER: 

1. Mrs. Sonali Begum(PW1). 

2. Mr. SoneharBadsha (PW 2). 

3. Mr. Mosaraf Hussain(PW 3). 

 

LIST OF DOCUMENTS EXHIBITED BY THE PETITIONER: 

1. Exhibit 1 – KabinNama. 

2. Exhibit 1(1) – Signature of PW 3. 

 

LIST OF WITNESSES FOR THE OPPOSITE PARTY: 

1. Mr. AshidulHoque (DW 1). 

2. Mr. Sopiar Rahman(DW 2). 

3. Mr. Abdul Siddique (DW 3) 

 

LIST OF DOCUMENTS EXHIBITED BYTHE OPPOSITE PARTY: 

1. Exhibit A – Birth Certificate of the O.P. (P.I.O.) 

 

 

 

 


